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Pakistan started its political career with the iBhit
parliamentary system when it achieved independémci47. It
inherited a quasi-federal parliamentary system wurbe Indian
Independence Act of 1947. Section 8 of that Aall ldown that
until a constitution was framed the interim setiem for the
country’s political affairs would be set out on tB®vernment of
India Act 1935. Under that interim arrangement thecutive
authority of the federaration was exercised by @evernor-
General either directly or indirectly i.e., throudhe officers
subordinate to him or through his council of mieistled by the
Prime Minister.

The parliamentary system was recommended in thst, Fir
Second and Third Basic Principles Committee repateh were
prepared in 1951, 1952 and 1953 respectively astitotional
drafts. The parliamentary system, however, was délgnmradopted
in the country’s first constitution in 1956. Althgln the 1956
Constitution followed the parliamentary system o¥grnment yet
it did not fully reflect its basic principles angdist. As a result the
President and Prime Minister were at logger he#us,reason
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being that under this system both of them shareghifszant
powers with each other.

The first fundamental change had appeared when Aydn
opted for presidential form of government. Befdne framing of
1962 Constitution Ayub Khan appointed a Constitutio
Commission under the chairmanship of Justice Shatdhb with
an assigned duty.

This paper deals with the major recommendationsthef
Constitution Commission in general and with thevaygence and
divergence between the recommendations of the Qatiest
Commission and the 1962 Constitution in particultine 1962
Constitution is often called as one man show byonitgj of the
scholars and writers yet this terminology need$doexplained
further within the constitutional framework in ord® perceive
why this constitutional document is called one nslwow. The
recommendations of the Constitution Commission aksed to be
put and reviewed in the right political and histatiperspective to
explain the nature and direction of Pakistani prditunder the
despotic and authoritarian rule of General Ayub iKiadnich paved
a way for the traditions of military rule in future

The Establishment of Constitution Commission and Its Term
of Reference

On 17 February 1960 Ayub Khan, after having secaredte
of confidence of the Basic Democrats, set up themped
Constitution Commission consisted of eleven membgnge
members from East Pakistan and five from West RaKiswas
headed by Mr. Mohammad Shahabuddim former Chief Justice
of the Federal Court. The principle of parity wasimtained

1 Mr. Mohammad Shahabuddin was born on 13th M&§51& Ellore in Madras
Presidency. He entered the Indian civil servicdNovember 1921. He served in
Madras Presidency as a Sub-collector, Joint MadestDistrict and Session Judge
and a Judge of the High Court at Madras. After reshelence, he opted for
Pakistan. He was appointed Judge of the High Gifubiacca and later became the
Chief Justice of that Court. In 1952 he was elaVa® the Federal Court of
Pakistan. He remained Governor of East Pakistam filecember 1954 to June
1955. Later on he became the Chief Justice of Bédeourt of Pakistan where
from he retired in 1960. He died on April 2, 19Bke, Muhammad Shahabuddin,
Recollections and Reflectighahore: P.L.D. Publishers, 1972), p.ii.
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between the two wings of Pakistan by providing équambers
from both the wings.

President Ayub Khan declared the following terms of

reference of the Commission.

1. To examine the progressive failure of the parliataen
governments in Pakistan leading to the abrogatibnthe
Constitution of 1956 and to recommend how a reageeof
similar causes can be prevented;

2. To submit proposals for constitution, taking intansideration
the genius of the people, the general standardia¢ation and
political judgment in the country, the present estabf
nationhood, the need for sustained developmentlan@ffects
of constitutional and administrative changes in teeent
months.

3. The proposals should embody the recommendations hew
best the following objectives could be achieved:

» A democracy adaptable to the changing circumstances
based on the Islamic principle of justice, equitg &olerance;

» Consolidation of national unity;
» Afirm and stable system of governmént.

An additional term of reference was received by the
Constitution Commission towards the end of June019khis
additional term of reference was as under:

In the light of the social, economic, administratiand political reforms

which are being carried out by the present regimparticularly the

introduction of the Basic Democracies, what woulé the most
appropriate time table for the implementation & groposals to be made
by the Constitution Commissioh?

Ayub Khan expressed that no deadline had been fixed
virtue of the complexity of the task, but assurteat ho time would
be unnecessarily lost by the Commission to complstevork.
Further he told that the Commission would be s@gbhny data
that might be required in the course of its tsk.

2 Mohammad Ayub Kharkriends not Masters: A Political Autobiograpligarachi:
Oxford University Press, 1967), pp.210-211.

3 Government of PakistaReport of the Constitution Commission, 1961.
4 ThePakistan Timed,ahore, 18 February 1960.
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The Commission devised its owmodus operandas it had no
precedent to follow, although it could, and did &@nfrom the
constitutional reports drafted since 1950 and tloesBtution of
1956° It issued a questionnaire in the form of a bogkdgread
over 75 pages, in English, Urdu and Ban§aii.total of 28,000
copies of the questionnaire, 9,000 in Urdu and Béngere sent to
individuals and organizations all over PakistanlBi269 replies
were received.Individuals were interviewed from different walks
of life by the Constitution Commission during itaut both in East
and West Pakistan. Opinion was elicited in Eastideak from 9
June to the 25 of August and in West Pakistan frbnof
September to the 30 December, 1960. In all, 565gpsr were
interviewed. The Chairman of the Commission alsld irgormal
discussions with several persons who hesitategpea before the
Commission at its formal sittinds.

The initial draft of the report was prepared by tibaes
Shahabuddin. On 6 May 1961 the report of the Cosioniswas
formally presented to Ayub Khan in a well publicdzeeremony.
The report contained ideological assertions, thealearguments
and a compilation of opinions of those persons where
interviewed. It covered many aspects of the histdriyakistan and
the British legal traditions.

General Views and Proposals of the Constitution Commission

Regarding the first term of reference the Commisselfter
thorough deliberation, came to the conclusion fhatiamentary
form of government proved to be a failure in Paasby virtue of
the following causes.

1. Lack of proper elections and defects in the lategfitution.

2. Undue interference by the heads of state with thmésiries and
political parties and by the central government hwihe
functioning of the governments in the provinces.

5 M. Rafique Afzal,Political Parties in Pakistan, 1958-196%0l.11 (Islamabad:
National Institute of Historical and Cultural Resgg 1998), p. 38.

6 Altaf Gauhar,Ayub Khan: Pakistan’s First Military RulefLahore: Sang-e-Meel
Publications, 1993), p. 170.

7 Afzal, Vol.1l, p.38.
Report of the Constitution Commissiq2.
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3. Lack of leadership resulting in lack of well orgasil and
disciplined parties, the general lack of character the
politicians and their undue interference in the mistration’

While dealing with the future constitution, the Quission
recommended that there would be only one persdheabelm of
affairs but with an effective restraint exercised bim by an
independent legislature, members of which should b® in a
position to interfere with administration by exeiog political
pressure for personal ends. The Commission congltige such a
system was available in the presidential form ofegoment as
found in the United States of Amerith.The Commission’s
preference for the presidential system was dueotg fnajor
reasons. Firstly, under the presidential systemetivas to be only
one person (president) at helm of affairs and wot(president and
prime minister) and the collision of personalitidsat had marked
Pakistan’s politics since the death of Jinnah aiadjwat, would be
averted; secondly, the opportunities and temptabpen to an
average member of the legislature to exploit hisitmm to his
advantage would be so restricted that persons wliloel past had
treated election to parliament as an investment ldvooe
discouraged from standing for election. Thirdlyerén would be
greater stability which was Pakistan’s prime neé&adurthly,
administrator could be selected from the ablest maxilable and
not necessarily from among the members of thegradnt'*

The report embodied federal form of government tikat of
India and not a unitary one prevailing in Great t&n. It
recommended three legislative lists i.e. federahcarrent and
provincial in order to distribute the legislativevpers between the
centre and the provinces.

The Commission proposed bicameral legislature stingi of
a lower house to be known as the House of Peomeaanupper
house to be known as Senate. It emphasized theafesd upper
chamber which would be able to check impetuositjegfslation

9 Ibid., p.6.

10 Safder MehmoodConstitutional Foundation of PakistafLahore: Bookland
Publishers, 1985), p.420.

11 Hamid KhanConstitutional and Political History of PakistafiKarachi: Oxford
University Press, 2001), pp.231-32.
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by the lower house and which would also exercisbealthy
influence through its utterances, both on the laetise and the
public. It envisaged an upper house as a bodyddr edtatesmen
selected from categories of people rather than ehbers elected
on a territorial basis as in the American Senafhe upper house
was to be consisted of forty-eight members, fotgcted by an
electoral college consisting of the lower housthatcentre and the
two provincial houses (East and West Pakistan dsgeshon the
basis of parity, i.e. twenty from each province,oagn meritorious
personalities aged fifty years and above, not beiegibers of any
of the said legislatures. The remaining eight werbe nominated
by the president While in respect of lower house, it
recommended that it should be elected on the plimaf parity.
The Commission, while dealing with the primary ftioo of the
central legislature, categorized a detailed splafrgpower. It
proposed that money bill was to be initiated omiythe House of
People and if the Senate failed to express itsiapiwithin one
month or agreed with the House of People, thenmllld go to the
president for his final approval. In case the Sensuiggested
alterations the bill would go back to the HousePabple, to be
submitted to the president with those changes se ¢he lower
house accepted and without those changes wherower house
rejected™* As regards other legislation, bills might be intiodd in
either house. A bill introduced in the House of Blepif accepted
by the Senate should go up to the president fofimés approval.
The president could veto such a bill passed byptréament but
that veto could be removed only if that bill wasiegpassed by a
two-third majority of each of the house of parliarhe

The Commission’s scheme for the presidential systeas
greatly modeled on the American pattern and prapose
comprehensive system of checks and balances. While
recommending this system of government, it howesteessed the
importance and role of the legislature and staiéavé want to
have a democratic form of government, the legiséainould be in
a sufficiently strong position to act as a checktlom exercise by

12 Ibid., p.232.
13 Report of the Constitution Commissiqp,46-47.
14 Ibid., p.48.
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the executive of its extensive powers without & #ame time
affecting the firmness of the administratibh'Consequently, the
Commission proposed an elaborate criteria for niygeachment of
president, vice-president, governors and ministsswell. All
these dignitaries could be liable to impeachmentaotharge of
violating the constitution or for a gross miscondddte resolution
seeking impeachment could be signed by not less dha fourth
of the total number of members of the lower house furteen
days notice thereof could be given before it wasedan the said
house and if the resolution was passed by majarfitthe total
number of the said house, the trail on the chagajjeged in the
resolution could be held by the Senate presided byehe Chief
Justice of the Supreme Court in the case of thsigeet, vice-
president, governors and ministers (both central provincial)
and by the vice-president in all other cases. Téregn impeached
was to vacate his office in case he was foundyghittwo-third of
the total number of the members of the Selate.

It was recommended by the Commission that the ¢easi
should have the power of a partial veto in respéeppropriation
bills. He would also be able to give assent to sterhs as would
be passed according to his demand or in substasdiapliance
with it. The legislature could cut down appropoas and if the
reduction was not substantial or the item reducecne
substantially was a fresh item i.e. introduced tfe first time in
the budget, the president should abide by the idecef the House
of People, even if the Senate would think otherwisecase the
reduction was substantial, and the president shonfike a
declaration to that effect giving the reason therethe matter
should be considered by the House of People an&¢nate and
should the House of People ultimately repeat thaiginal
decision, the president then should have the chafiedther trying
to carry on the administration by the parliamentobicontinuing
by ordinance the current year's appropriationsrespect of the
item concerned, for the next financial year. Ifsf®uld take the
latter step then he would have to pass such amarde which

15  Ibid., p.28.
16  Ibid., p.48.
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would have the force of an act of the legislatune &ould not
require ratification. However, the Commission diot mive this
power of ratification for an indefinite period.dtated categorically
that such a state of affairs would not be condudivegood
government and a repetition of the certificationttod budget for
the next financial year should be avoided. It, ¢fiene, suggested
that the budget for the next financial year shdaédout before the
House of People six months before the end of tlae fe@ which
an ordinance had been passed so that the attiuttee dHouse
might be known. Should the attitude of the Houseaia the same
and the appropriation bill again cut down substdiyti the
president either tries to manage the appropriadmsanctioned or
declares not later than a month thereafter thatg impossible to
carry on the administration in which case thereuhde a fresh
election to the House of People, the presidentvacedpresident. If
no such declaration was made within the time fixed, president
would be bound by the appropriation bill as pasged.

The Commission recommended that the members of the
president’s cabinet should be given the right terat the session
of the legislature in order that they might anstirer questions and
if necessary, explain their policy without havirgetright to vote.
The Commission stated that this system of askirgstipn in the
legislature would safeguard individual libertiesdawould be a
great check on the arbitrary exercise of its pdwethe executive.

Keeping in view the large scale illiteracy in Pakigs the
Commission stated, “we would be taking a grave fiiskin the
matter of the election of the president, vice- plest, the House
of People and the Provincial Assemblies, we adapteussal
franchise in our present state of widespread ridlitg amongst the
people, whose passion can easily be inflamt@dSo, the
Commission observed that the right to vote wasarotinherent
one like the right to liberty but was an officefanction, conferred
only on those who were able to discharge its obbga It was
pointed out that in developed countries like Endlahe extension
of franchise went hand in hand with education, tlith result that

17 GW. ChoudhuryDemocracy in Pakistar{Dacca: Green Book House, 1963),
pp.149-150.

18 Report of the Constitution Commissiq@p, 67-68.
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universal franchise followed universal educatidrit however,
suggested that the suffrage should be restrictékose citizens of
Pakistan who had attained a standard of literacictwhvould
enable them to read and understand what was patlishout the
candidate, so that they might form their own judgtres to their
respective merits; or possessed sufficient proparty stake in the
country which would give rise to a keen desirehianh to acquaint
themselves with the antecedents and the qualidicatif various
candidates, so that they might select the propsesentatives’
The Commission favoured direct elections for thesjfent and
members of the central and provincial legislatutastespect of
joint vs. separate electorate, the Commission sigdeéhe system
of separate electorate for the country.

Political parties were deemed necessary for thét gl any
democratic system. Political organizations were déder than
democracies and existed in nearly all countriesiarter all forms
of government with some minor exception. Being sseatial part
of a democratic set up, political parties play th@votal role in
different political societies. The Commission, #fere, stated that
endeavours would be made to create conditions ichnva party
based on principles could emerge.

On 6 May 1961 the report of the Constitution Consiois
was formally presented to Ayub Khan by the Chairneérthe
Commission in a well-publicized ceremony which wasd in
Rawalpindi. During his speech at the presentatereraony of the
report, Ayub Khan said:

Gentlemen: we have gathered together to receive fn@ Chairman of the
Constitution Commission Mr. Justice Shahabuddie, tbport which he
and his colleagues have produced after hard ladadending over a period
of fourteen months. | thank Mr. Justice Shahabuddinthis and also
through him his colleagues and the staff. This regin the nature of
advice to me as to what shape our constitution Ishtake. | have every
intention of giving its recommendations the greltmmnsideration they
deserve and | have no doubt also that it will help in discharging the

19  Ibid., p.65.
20  Ibid., p.68.
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supreme obligation of giving my people a constimtithat will bring

solidarity, peace and happiness to tffém.

On the one hand Ayub Khan was publicly declaring hi
gratefulness to Justice Shahabuddin and his teamsdoh a
tremendous job they conducted while on the othedhee started
his struggle to chip away those recommendationschvhiere
harmful for his rule in the coming days. The repoft the
Commission was examined by his cabinet under radeeship.
Two committees, an Administrative Committee andcadi@et Sub-
Committee were appointed to review the report. The
Administrative Committee chaired by the cabinetrstry N.A.
Farugi, considered the report from administratigenpof view and
understandably proposed no basic alterations. Vikerthe
majority members of the Cabinet Sub-Committee siltysd to
Ayub Khan’s views on constitutional issues and actfreceived
specific guidelines from him. Manzur Qadir, whoelabn chaired
the drafting committee, played the key role. lgenerally believed
that the Cabinet Sub-Committee was appointed arepart was
obtained from it only in order to frustrate the odpof the
Commission. In this manner Auyb Khan could chargedriginal
shape of the Commission’s recommendations.

The constitutional proposals were finally discussgdthe
Governors’ Conference held in Rawalpindi from 243foOctober
1961. The Governors’ Conference was attended bytbeincial
governors, central ministers, and senior officérsvas decided
that the President would announce the outline efdbnstitution
soon after Governors’ Conference, but it was anoednin its
entirety in March 1962. While the Governors’ Coefere was
under way, Ayub declared in his speech on the tumiversary of
‘Revolution Day’ that the constitution would be edte of
producing a strong, and stable government, witkraphasis on a
strong executivé?

However, the Governors’ Conference had appointecatiing
committee with Manzur Quadir and Law Secretary, #lddamid,
as members. The committee was authorized to eiflis¢cessary,

21 Speeches and Statements: Field Marshal Mohammall Kyan,Vol.lll, July 1960
to June 1961 (Karachi: Pakistan Publications, npd1)27.

22  Khan, p.254.
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the services of experts on constitutional law.olbkt about four
months to finally draft the constitution which wasnounced in a
broadcast to the nation by Ayub on 1 March 1962hitnspeech
Ayub referred to the pledge given on 8 October 1858estore
democracy in Pakistan and claimed that the new titotisn
represented the fulfillment of the pledde.Anyhow, the
constitution was enforced on June 8, 1962 when iMdraw was
lifted.

Though the Constitution of 1962 was fundamentaiffecent
from the recommendations of the Constitution Cormsiois yet
Ayub khan referred to the report as his workingftdeithout
pointing out the essential differences. He thantkedmembers of
the Commission especially its Chairman, Shahabufidihelping
him to prepare the constitution. The immediate atffef the
President’s observation was that the people thoubht the
Constitution of 1962 was based on the Commissigepsrt. When
press representatives contacted Justice Shahabumdiold them
that there were fundamental differences between the
recommendations of the Commission and the new itotsh.
However, his statement to the press was supprebgedhe
Information Department under instructions from Aykihan and
Manzur Qadir*

Convergence and Divergencein the Proposals of Constitution
Commission and the Provisions of 1962 Constitution

The 1962 Constitution bore more similarity with the
Government of India Acts of 1919 and 1935 than wilie
Constitution of 1956 or any other constitutionapods drafted
after independence.

The Constitution as promulgated by President Ayhlarkwas
a written document of 134 pages. It was consisfeé2b0 articles,
twelve parts and three schedules. It had a lengthgmble, almost
similar to its predecessor, based on the languagieedObjectives
Resolution of March 1949.

23 |bid., p.255.
24 Muhammad Shahabuddin, pp.127-28.
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The most novel feature of the 1962 Constitution wiaes
presidential form of government. Under this Consitin, the
President was the repository of all powers. ThesiBemt was the
Head of the Executive as well as of the State.

The Constitution provided that there would be askent
elected in accordance with the constitution and l#we? The
President was required to be a Muslim not less3batears of age,
and qualified to be elected as a member of the oNati
Assembly?® He was to be elected indirectly by an electoralegs!
in accordance with the provisions outlined in then&titution®’

The Constitution Commission also favoured the regen of
the presidency for a Muslifi. It is also recommended that the
President was required to be elected as a memitbedflouse of
People’® However, unlike the 1962 Constitution the Commissio
recommended that the minimum age qualificationhef President
would be forty years. It also strongly favourededir election of
the President.

To favour indirect elections through Basic Demaograt
President Ayub Khan said:

I could not see why Basic Democrats should not leca@n electoral

college, here we had eighty thousand members dlatitectly by the

people on the basis of adult franchise and, thejadt formed the ‘Grand

Assembly of Pakistan’. Why should not they chodse President and

members of legislaturd®?

However, the Commission did not favour Basic Derateas
an electoral college because it considered thay twuld be
corrupted easily* The Commission was of the opinion that the
President because of the extra-ordinary positiondeeipied under
the presidential system should command the condelesf the

25 The Constitution of the Republic of Pakistan, 19&&}-Il1, Article 9.
26 Ibid., Article 10.

27 Khan, p.257.

28 Choudhury, p.193.

29 Report of the Constitution CommissipB2.

30 Ayub, p.214.

31 Report of the Constitution Commissipri/8.
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people and that such confidence would be forthcgnainly by a
direct electior’?

Under the 1962 Constitution the term of the Predideas
fixed at five years® Normally an incumbent President could not
be re-elected if he had office for a continued gerof more than
eight years. If, however, the President presentetsdif for re-
election after having served for such a period, @héf Election
Commissioner must inform the Speaker of the Natidsaembly,
who would forthwith convene a joint session of thembers of the
National Assembly and the Provincial Assembliesadasider the
candidature. If the candidate was approved by anityajof those
present at the joint session, voting by secretohalhe President
would be eligible for re-electioff.In fact, with the approval of the
legislatures there seemed to be no limit to thebemof terms for
which a person might be eligible for re-election Resident®
Whereas the Commission recommended that the ternthef
President would be fixed at four years and a pevsould not be
eligible for election as President for more tharo teonsecutive
terms.

In view of the wide range of functions and respbitisies
conferred on the President, the Commission recordeterthe
office of Vice-President® But Ayub Khan could not agree to the
Commission recommendation for the creation of a pbs/ice-
President, to whom the President should delegatee sof his
functions®’ Therefore, the office of Vice-President did netdfia
place in the Constitution of 1962.

Though the Commission recommended a presidential &

government, it suggested effective checks and balarich were
not incorporated in the new constituti§hThe 1962 Constitution

32 Ibid., p.64.
33 Khan, p.258.

34 Keesing's Contemporary Archives/ol.XIll (1961-1962) (Bristol: Keesing's
Publication Limited, n.d.), p.18858.

35 Khan, p.258.

36 Ibid., p.234.

37 Ayub, p.215.

38 Shahabuddin, p.130.
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empowered the President to make all key appoinsnéte could

appoint the Governors, central ministers, the [act
Commissioner and the Auditor General of Paki$tahereas the
Commission recommended the power of approval tprbgided

to the Senate in the course of the above appoirttnvetnich were
to be made by the Presidéhit.

The 1962 Constitution empowered the President tahiee
supreme commander of the defence services of Rakiste had
the power;

a. To raise and maintain the defence services of Rakiand the
reserves of those services,

To grant Commission in those services, and

c. To appoint Commander-in-Chief of those services dad
determine their salaries and allowantes.

Like the 1962 Constitution the Constitution Comnuasalso
recommended that the supreme command of the Arrayy ldnd
Air Force should be vested in the office of thesRtent?2

Under Article 18 of the 1962 Constitution, the Ritest had
the power to grant pardons and respites and tot,remspend or
commute any sentence passed by any court, tribonather
authority. Like the Constitution of 1962, the Comsmion too
recommended the power of pardons and reprieve® tgiven to
the President of the State.

The Constitution declared that if the office of tReesident
was vacant, or the President was absent from Rakistr was
unable for the time being to perform the functioh$is office due
to illness or other causes, the Speaker of theoNaltiAssembly
would act as PresidefitWhereas the Commission recommended
that Vice-President should act during the periodtehporary
incapacity of the President.

39 The Constitution of the Republic of Pakistan, 1968cle 33, 66, 147 & 199.
40 Report of the Constitution Commissipn85.

41  The Constitution of the Republic of Pakistan, 196Hcle 17.

42 Report of the Constitution Commissipng5.

43 Keesing's Contemporary Archives, Vol.XH118858.
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According to the 1962 Constitution, if the Presidevas
satisfied that a grave emergency existed in whigkidean, or any
part of Pakistan was threatened by war or extexggtession or in
which the security or economic life of Pakistan wa®atened by
internal disturbances beyond the power of a praairgovernment
to control, the President could issue a proclamatioemergency.
The proclamation of emergency had to be laid befloeeNational
Assembly as soon as it was practicable. He coulobkes a
proclamation when satisfied that the grounds onclwht was
issued had ceased to exist. In such a state ofgemey, the
President could make and promulgate ordinancesigist mppear
to him to be necessary to meet the eventuality. efmergency
ordinance could be issued even if the National Adde was in
session and it had the same force of law as an oActhe
Legislature. The ordinance was to be placed befoeeNational
Assembly as soon as practicable, but the Assendadyrio power
to disapprove it during the emergency. With theooation of the
proclamation of emergency the ordinance made byPtiesident
ceased to have effect unless such ordinances lesdapproved by
the National Assembl$/:

The Constitution Commission also recommended thand
such emergencies the President would enjoy the pofvissuing
ordinances with effect until the legislature coudgsemblé?
However, the Commission suggested that the Presrdauid have
the power to suspend the constitution only in threegency of a
war*® While there was no provision in the 1962 Constitutthat
during an emergency the President would have aryepdo
suspend any clause of the Constitufion.

The 1962 Constitution authorized the Presidentddress the
central legislature and to send messages to it.nfémabers of his
council of ministers and the Attorney General héb dhe power
to speak and otherwise to take part in the proogsdof the
legislature or any of its committee without havitige right to

44 The Constitution of the Republic of Pakistan, 196Hcle 30.

45 Karl Von Vorys, Political Development in PakistaiiNew Jersey: Princeton
University Press, 1965), p.213.

46  |bid.
47  Khan, p.266.
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vote® The Constitution Commission also favoured the idiethe

President delivering messages to the legislatutesturther

suggested that the members of his cabinet would ladsve the
right to attend legislative sessions of the legliskawithout having
the right to vote. However, the Commission unlikes 11962
Constitution did not suggest to authorize the Atéyr General to
attend the sessions of legislature.

The 1962 Constitution provided that the Presidentldt be
removed from his office on a charge of violating ttonstitution or
for gross misconduct. For that purpose a resoluti@s to be
tabled by one-third of the members of the Natiohssembly. If
the resolution was passed by the votes of not fbaa three
qguarters of the total members of the Assembly, Fmesident
should forthwith cease to hold office and shoulddisgualified
from holding public office for a period of ten ysarlf the
resolution for removal of the President failed titaon one-half of
the total numbers of the National Assembly, the emsvof the
resolution would cease to be members of the Natidssembly*®
Whereas the Constitution Commission recommended (tine
resolution for impeachment of the President shdxddsigned by
not less than one-fourth of the total number ofHloeise of People
and would not be deemed as passed unless twoedhitfte total
number of the Senate voted in its favour.

According to the Constitution of 1962 the centegjislature of
Pakistan was consisted of the president and onsehdmown as
the National Assembl It had 156 members which were to be
elected on the basis of parity of representatiomvéen East and
West Pakistan. Of these, three seats for each mmevivere
reserved for women. In addition, women could contest from
general seats if they wish. The general memberhefNational
Assembly were to be elected by the elected membkeiBasic

48 The Constitution of the Republic of Pakistan, 1968cle 25.
49 |bid., Article 13.

50 J.S. Bains, “Some Thoughts on Pakistan’s News@otion” in Verinder Grover
and Ranjana Arora, e®olitical System in Pakistan, Vol. (INew Delhi: Deep and
Deep Publications, n.d), p. 180.

51 The Constitution of the Republic of Pakistan, 19Gf¢cle 20.
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Democracie$? Whereas the Commission recommended

bicameral legislature consisting of a lower housdé¢ known as
the House of People and an upper house to be kaswime Senate.
The House of People was to be consisted of 200 membut of

which six seats were to be reserved for women, adwdd also

contest from general seats. The House of Peopldavas elected
directly by the people on the basis of parity opresentation
between East and West Pakistan. While the Senaetwvde

consisted of forty-eight seats, forty elected byesctoral college
consisting of the House of People and Provinciadefsblies on
the basis of parity, i.e. 20 from each provinceynframongst
meritorious personalities aged 50 years and abaweg, being

members of any of the said legislatures. The reimgieight were
to be nominated by the President. However, theres wa

reservation of seats for women in the Senate.

Under the 1962 Constitution a candidate for electio the
National Assembly had to be at least 25 years ef his name
had to appear on the electoral roll for any eledtonit> A person
could not, at the same time, be a candidate fastiele to more
than one seat in any Assembly or to a seat in nioa@ one
Assembly. If a person who was a member of one AbBemas
elected to another Assembly, then he would losesb& in the
previous Assembly, of which he was a memfiewhereas the
Constitution Commission recommended that a canelidat
election to the House of People should be at [@Astears of age.
However, like the 1962 Constitution the Commissiaiso
prohibited double membership, i.e. the same pesbounld not be
allowed to be a member of more than one Housegregdntral or
provincial.

The Constitution provided for a Federal State ofo tw
provinces, East and West Pakistan. The principl®©wé Unit of
West Pakistan was retained and in its legislattive, mode of
representation approved for ten years in 1955faréy percent for
the Punjab and sixty per cent for the remainingoreg of West

52 Speeches and StatemeMd, 1V, p.173.
53 Khan, p.268.
54  Ibid.
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Pakistan was continued. The provinces had a seppeasonality
with an elaborate set up of their own. Each prowinad a
legislature of 155 members including five seatsemesd for

women, who could also seek election to an open3dake the

1962 Constitution the Commission also favoured ittea of a
Federal State. However, unlike the 1962 Constituticsuggested
that each provincial legislature should have onadned seats,
three of which should be reserved for women, whalcmot be
restricted to contest election from general constities.

Unlike the 1956 Constitution, the Constitution 0862
provided just one list of subjects for legislatibg the National
Assembly, leaving the Provincial Assemblies witle ghower to
legislate on subjects not included in the centsaPt There were in
all forty-nine items in the central list as agaittstty in the 1956
Constitution>’ Residuary powers were vested in the province.
However, the provinces did not have a free handiimming their
affairs. The National Assembly had the power taslete on any
matter, outside as well as within the central 6st grounds of
national interest in relation to the security okiBtan, including
economic and financial stability, planning, cooation, or
ensuring uniformity in matters concerning all paofsPakistan.
The centre could also legislate on subjects out$idecentral list,
when authorized by the provincial legislatur®sWhereas
regarding the distribution of powers the Commission
recommended three lists of powers on the line 661Qonstitution
to be incorporated in the new constitution.

The 1962 Constitution was a rigid one as it prodiderather
stiff process of amendment. According to Article 920the
Constitution could be amended only when the progpose
amendment was passed by an enhanced majority lefsit two-
third of the total number of the members of Natiokesembly and
assented by the President. Two facts made it rifjitie President
refused to assent to an amendment passed by thehitgdo

55  Afzal, Vol.ll, p. 51.
56 Ibid.

57  Choudhury, p. 220.
58  Afzal, Vol.ll, p. 51.
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majority of the National Assembly, it could agaiasp it, but by
three-fourth majority votes, even then it would netessarily be
adopted. If he liked, the President might stillhiold his assent
and refer the matter to the electoral coll2bi the bill got support
of majority members of electoral college, the Rtest would be
deemed to have assented the bill on the day, theltrevas
declared.

However, a bill to amend the Constitution that vabbhve the
effect of altering the limits of a province couldtrbe passed by
the National Assembly unless it had been approyea tesolution
of the Assembly of the province concerned by twicdtiof the
total number of members of the Provincial AsseniBly.

Unlike the Constitution of 1962 the Commission
recommended that any amendment to the constitwtiould be
subject to the assent of the President in the saam@er as any
other pieces of legislation, with the differencetththe bill for
amendment should be supported by a two-third nigjari the
total number of both the Houses sitting togethethé President
withheld his assent and referred the bill backh legislature, the
effect of his veto could be nullified by a threesfths majority of
the two Houses sitting togeth®r.

The 1962 Constitution did not contain any provisieith
regard to fundamental rights. They were, howevwehatied in the
constitution as “principle of law making” seeking maintain and
guarantee the fundamental rights, but were notfigisie °> These
principles of law making were no more than piouslaations,
since there was no remedy if a fundamental right wialated®
Whereas the Constitution Commission recommendedt tha
fundamental rights contained in the 1956 Constitutshould be
incorporated in the new constitution but withoueafing the Land

59  Mazhar-ul-HagAn introduction to the Constitution of Pakistérahore: Noor Sons
Publishers, 1968), pp. 17-18.

60 The Constitution of the Republic of Pakistan, 196fcle 210.
61 Report of the Constitution Commissipn127.

62 Saeeda, “Political and Constitutional Developmén Pakistan 1958-1972",
Unpublished M.A. Thesis (Pakistan Studies Centrayéfsity of Peshawar, 1994),
pp.58-59.

63 Afzal, Vol.ll, p.53.



94 Pakistan Journal of History and Culture, Vol.XXNo.2, 2008

Reforms and the Frontier Crimes Regulafibiccording to the
1956 Constitution no law inconsistent with thegghts would be
passed and any existing law inconsistent with theould be
declared void to the extent of repugnafity.

Article 173 of the 1962 Constitution banned tharfation of
political parties until the legislature passed laar their
existenc€® While the Constitution Commission had already
rejected in this regard the suggestion of the iaffidelegation to
disallow political parties. So, well organized pickl parties were
considered more essential by the Commission for smeoth
functioning of a democratic government.

The 1962 Constitution introduced indirect electiomd only
for the President but also for the National as vesllProvincial
Assemblies’ Each province was to be divided into not less than
forty thousand territorial units to be known ascedeal units®
Any citizen who was at least twenty-one years of,agf sound
mind and a resident of an electoral unit was etitb be enrolled
on the electoral roll for that electoral ufittThe person enrolled on
the electoral roll for an electoral unit would dldémm amongst
themselves a person of at least twenty-five yegeswho would be
an elector for that unit. The electors for all &beal units in both
provinces would constitute the electoral collegePakistan and
would be known as the members of the electoraégell’

However, the Commission examined the problem with
reference to Basic Democracies and argued thatew wof the
wide responsibilities conferred on the Presidemtenrthe proposed
constitution, it was desirable that he should lzeteld directly by
the people. Similarly, rejecting Basic Democraa@ssan electoral
college, the Commission recommended that the mesmbkethe

64 Report of the Constitution Commissipnl03.
65 The Constitution of the Islamic Republic of Pakisth956 Article 4.

66 Syed Shabir Hussaihengthening Shadow@awalpindi: Mujahid Publications,
1970), p.71.

67 Khan, p.276.

68 The Constitution of the Republic of Pakistan, 196ficle 155.
69 Ibid., Article 157.

70 Ibid., Article 158.
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legislatures, both central and provincial, shoulsb abe elected
directly by the peoplé" It further suggested that the electoral
college for the Senate would be consisted of thesdmf People
and the Provincial Assembliés.

Unlike the 1962 Constitution the Commission favaure
restricted franchise qualified by certain educatloand property
qualification’® For that purpose the Commission recommended the
immediate appointment of a franchise Committeeutonst within
one year its report determining the required statsld

The 1962 Constitution provided the principle of njoi
electorate for all electiorfS.While the Constitution Commission
recommended separate electorate to be the modetefndning
constituencies and elections.

The Constitution also provided for a Supreme Coofrt
Pakistan. It was to consist of a Chief Justice amdmany other
judges as were determined by law and in the abseinsach law
by the Presiderft

The Chief Justice of the Supreme Court was to Ip@iaged
by the President and the other judges by the Residfter
consultation with the Chief Justiée.Whereas the Commission
recommended different procedure from that of 19@&dditution
for the appointment of the Chief Justice of the i8ape Court. It
proposed that a recommendation should be made éyetiring
Chief Justice to appoint the next senior judgehef Court as the
Chief Justice of the Supreme Court. In case thsidet should
exercise his discretion when the retiring Chieftidesshould not
recommend the next judd@.

Regarding the appointment of other judges of thpr&ue
Court, the Commission favoured the procedure sugddsy the

71  Choudhury, p.165.

72 Report of the Constitution Commissiri77.

73 Ibid., p.68.
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75 Saeeda, p.55.
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77 The Constitution of the Republic of Pakistan, 19Gf¢cle 50.
78 Report of the Constitution Commissipr3.



96 Pakistan Journal of History and Culture, Vol.XXNo.2, 2008

Law Commission that recommendation for a judgesshpuld
emanate from the Chief Justice after consultatioith whis
colleagues and as a matter of convention, the d&esishould
accept that recommendati6h.

According to the 1962 Constitution a Supreme Jadlici
Council was to be constituted by the Presidentsisting of the
Chief Justice, the two senior judges of the Supr@wert and the
Chief Justice of the two High Courts. The Presidentthe receipt
of information indicating that a judge of High Cowr Supreme
Court was no longer able to perform the duties isf dffice on
account of physical or mental illness or that hd haen guilty of
gross misconduct, could direct the Council to cahdan inquiry
and if the information was found correct, he coutthove the
judge®® Whereas the Commission proposed a method of
impeachment with regard to the removal of the jsdgé the
Supreme Court which was as follows:

The resolution for impeachment should be signechdityless than one-

fourth of the total number of the House of Peopld fourteen days notice

thereof should be given before it would be movethinsaid House and, if
the resolution was passed by a majority of thel totember of the said

House, the trail on the charges alleged in theluésa should be held by

the Senate presided over by the Vice-President. gdrson impeached

would have to vacate his office, in case he waadaoguilty by two-third of
the total number of the members of the Seffate.

However, regarding the removal of the judges of Itgh
Court, the Commission favoured the same procedusslapted in
the 1956 Constitution under Article 189.

The Constitution Commission recommended that a# th
clauses of the preamble to the late Constitutiooulsh be
incorporated in the new constitution with its tholhuse suitably
re-drafted, as the constitution was to be promeldjaby the
President and not passed by an Asserfibly.
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80 Choudhury, pp.237-38.

81 Report of the Constitution Commissipr48.
82  Choudhury, pp.169-70.

83 Report of the Constitution Commissipil 20.



Constitutionalism in Pakistan: A Study of Convergeand Divergence 97

The preamble to the 1962 Constitution was almoshtidal
with the preamble to the 1956 Constitution. Someartant
changes were however made in the preamble to tH&2 19
Constitution.

In the preamble of 1956 Constitution it was prodidéat
“sovereignty over the entire universe belongs t@ilAlmighty
alone, and the authority to be exercised by thelpeof Pakistan
within the limits prescribed by Him is a sacredstri?* Whereas in
the preamble of 1962 Constitution the vital wordgithin the
limits prescribed by Him (Allah)"were omittéd.

It was laid down in the preamble to the late Caastn that
“the Muslims of Pakistan should be enabled indiaidu and
collectively to order their lives in accordance lwthe teachings
and requirements of Islam, as set out in the Halyan and the
Sunnat’® Whereas in the preamble of 1962 Constitution the
words “as set out in the HolQuran and the Sunnah were
dropped.

The 1962 Constitution contained a separate chaptetled
“principles of policy” which included Islamic wayf tife, national
solidarity, fair treatment to minorities, promotiari interests of
backward people and underprivileged castes, oppitigs for
participation in national life, adequate livelihoadd other basic
necessities and social securities, equal oppoignitin
administrative service and education, prohibitioh gambling,
drinking, prostitution, usury and to promote intgronal peace
and to strengthen bonds with the Muslim wd¥id.

The Constitution Commission also recommended that t
Directive Principles of State Policy as enumeratedhe 1956
Constitution should be adopted in the new congtitutHowever,
the Principles of Policy of 1962 Constitution wasfedent in
certain aspects from that of the 1956 Constitution.

The Directive Principles of State Policy of theelat
Constitution declared, “steps shall be taken tobknadhe

84 The Constitution of the Islamic Republic of Pakiste956 Preamble.
85  Afzal, Vol.ll, p.54.

86 The Constitution of the Islamic Republic of Pakisthi956 Preamble.
87 Bains, p.183.
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Muslims of Pakistan individually and collectivelp rder
their lives in accordance with the HolQuran and the
Sunnah.® Whereas the words “lives in accordance with the
Holy Quran and theSunnah of the late Constitution were
substituted for “lives in accordance with the fumdsntal
principles and basic concepts of Islaff.”

Further it was laid down in the principles of pgliof the
1962 Constitution that teaching of tigguran and Islamiat
should be made compulsory whereas the wslamiat was
not included in the relevant Article of the 1956n8titution®

The Constitution Commission had recommended
incorporation of the Islamic provisions of 1956 Gbiution,
but its recommendations were ignored. The 1962 ttahien
retained the Islamic provisions only in a dilutedn**

Article 1 of the 1956 Constitution laid down, “Pstdn
shall be a Federal Republic to be known as themisla
Republic of Pakistan®® Whereas the relevant clause of the
1962 Constitution laid down simply, “the State adkidtan
shall be a Republic under the name of the Republic
Pakistan.®®

The most vital Islamic provision in the 1956 Cotugton
was Article 198 which laid down that no law shouid
passed which was repugnant to the injunctions laimsas
laid down in the HolyQuran and the Sunnah,and that
existing laws should be brought into conformity twiuch
injunctions for which the President was to appoant
Commission to suggest ways and means of introducing
Islamic injunctions and compile such injunctionsaisuitable

88 The Constitution of the Islamic Republic of PakistB956 Article 25.
89 Choudhury, p.181.

90 Ibid., pp.181-82.

91 Afzal, p.53.
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form for the guidance of the legislatufédihereas the 1962
Constitution substituted Article 198 of the latenSotution
with a simple clause on the “principle of law makirio the
effect that “no law should be repugnant to IsldhThe
responsibility of deciding the Islamicity of anygislation
was vested in the legislature concerned. It waarlgldaid
down that the validity of a law not be called inegtion on
the grounds that it disregarded, violated, or whgmvise not
in accordance with the “principle of law making.”

Conclusion

The evaluation of the proposals of Shahabuddin’s
Commission and the provisions of 1962 Constitutraticate
that both the documents converged and divergedeoiain
points. Ayub Khan had established the Commissicseture
justification in favour of his decision to abrogdte 1956
Constitution. It seems that he wished to get legal moral
cover in favour of his unconstitutional and illegakasures.
He was also seeking to give sacred burial to the la
Constitution under the impression of the failure of
parliamentary democratic experience in Pakistan.e Th
establishment and the recommendations of the Cosionis
served the purpose of Ayub Khan’s Government in\wags.
On the one hand it endured the oft-repeated agssrif
Ayub Khan’s Government that parliamentary democraeg
neither suitable nor workable in the Pakistani eghtOn the
other hand it established an impression that AyhlarkKwas
eager to seek guidance in the process of evolafidhe new
constitution based on the principles of presidélgamocracy
which was in fact a long cherished dream of AyulaKHo
arrogate all the executive authority to his ownspar So far
as the recommendations of the Commission were coedge
they were not binding on Ayub Khan anyway as he fies

94  Afzal, p.54.
95 Khan, p.278.
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to selectively choose some recommendations andt ratleers
as per his sweet choice and well. The exercise hef t
establishment of the Constitution Commission and it
recommendations facilitated Ayub Khan in the prece$
scaffolding of the new constitution which represehthis
political ideals in letter and spirit. Though Ay#than didn’t
incorporate all the recommendations of the Commiissn
his final draft constitution yet he successfullyaédished an
impression that 1962 Constitution was a brain clidhe
Constitution Commission.



